
DE MONTFORT 

»r UNIVERSITY 

^1' I CirCCTCD 



Policing by injunction: 



Balancing the odds with necessary gang policy or a 
disproportionate infringement upon ECHR rights? 

Author 

DECLAN JAMES 
P1 1277910 

Supervisor 
VANESSA BETTINSON 



Academic Year: 2013 - 2014 

A project submitted in partial fulfilment of 
the requirements for the degree of 



Law LL.B. 
LLBP3031 



13791 words 



Acknowledg merits 



I would like to thank Professor Estella Baker for helping to shape my initial proposal 
into a feasible project and supervising the bulk of my initial research. I would also like 
to express my gratitude to Vanessa Bettinson for agreeing to supervise the 
concluding stages of my project at very short notice and to Professor Gavin Dingwall 
for facilitating this. 

I would like to thank Detective Chief Superintendent (ret.) Stephen Moore of 
Merseyside Police for providing an invaluable wealth of experience and knowledge in 
interview. I would also like to thank good friend and colleague Police Constable 
Samuel Addy of the Metropolitan Police Service for providing an operational 
perspective to current gang policy. 



Abstract 



This project considers the balance between competing rights and interests of alleged 
violent gang members and the wider community and whether in seeking to redress 
the balance in favour of the executive of a notoriously difficult area of offending to 
control with the criminal law, Parliament has provided an all too familiar quasi- 
criminal measure with the means to disproportionately infringe upon article rights of a 
person whom may not even have been convicted of a criminal offence. 

The first part of this text considers whether the civil domestic classification of the 
measures has removed sufficient safeguards afforded by article 6 ECHR in criminal 
proceedings and renders a respondent unable to defend himself from the civil 
standard of proof and hearsay evidence. This section will also consider the practical 
considerations of why such a seemingly harsh removal of guarantees is considered 
necessary by the government and whether it has achieved a proportionate response 
to the issues which have plagued criminal prosecutions such as witness reluctance 
or intimidation and often uncooperative victims, usually being other gang members 
themselves. The second part of this text considers the qualified rights engaged by 
specific terms of a potential injunction before considering the practical implications of 
enforcing such a term and how proportionality will be considered with regard to the 
given qualified right. 

This text concludes with a summary of arguments made throughout the sections 
before suggesting reforms to the measures in order to ensure sufficient safeguards, 
proportionality and limit legal challenge. 
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Introduction 



With a great deal of 'governmental fanfare' gang injunctions came into force on 1 
February 201 1 with the activation of Part 4 of the Policing and Crime Act 2009^ 
(hereafter 'the Act'). The injunctions to prevent gang-related violence (hereafter 
'IGRV') were enacted with an express intention to overturn a decision by the Court of 
Appeal^ that Birmingham City Council had unlawfully used section 222 of the Local 
Government Act 1972 to obtain 30 interim injunctions in response to rising gang 
violence in several areas across the City. Section 222 allows for a Local Authority to 
be a party in gaining an injunction against an individual for the promotion of the 
interests of the inhabitants of their area'. Within this injunction against three named 
individuals were terms prohibiting association with 10 others in a public place; 
entering specified areas within the City of Birmingham; and assaulting, harassing or 
intimidating, or attempting to, any person. 

BCC had obtained 30 such interim injunctions without notice, but upon a first hearing 
for a full injunction at county court against two defendants, the court overturned the 
two relevant injunctions on the basis that the county court had no jurisdiction to grant 
the injunction and, even if it had such a jurisdiction that it would have refused to 
grant it based on the facts of the case. BCC appealed the decision to the Court of 
Appeal, who dismissed the appeal. It disagreed with the judgment of the county court 
that it had no jurisdiction to grant the injunction but that the terms of the injunction 
made it "to all intents and purposes identical or almost identical to an ASBO"^. 
Therefore, the Court of Appeal held that it would not be appropriate to issue an 
injunction for such circumstances where Parliament had already legislated a method 
for preventing such behaviour. The Court said that injunctions of this kind should 
only be granted "in exceptional circumstances"^ and even then the criminal standard 
of proof should be satisfied, as is the case for ASBOs. The case in hand failed to 
meet both of these criterions and was thus dismissed. Section 222 was held to not 
be an appropriate power to prevent gang-related violence with the ASBO being 
considered a closer-fit. However, section 222 still remains in force for other 
purposes. 

With much of the focus of the judgment being directed toward the appropriateness of 
the standard of proof, it is evident that the Court of Appeal were unimpressed by the 
attempt to enforce a measure akin to one with a criminal standard of proof, with 
another with the lower 'balance of probabilities' threshold. This decision came in light 
of the then Labour Home Secretary, Jacqui Smith, having praised the initiative. Many 
more Local Authorities were allegedly also eagerly awaiting a favourable decision.^ 
Mrs Smith's praise may have been well placed with a reduction in firearms offences, 

^ Policing and Crime Act (PCA) 2009, Part 4. 
^ Birminglnam City Council v Shafi and another [2009] 1 WLR 1961. 
^ Ibid. 1 983. 
Ibid. 1 983. 

^ BBC News 'Anti-gang injunctions thrown out' 30 October 2008 

. http://news.bbc.co.Uk/1/hi/england/west midlands/7699921 .stm accessed 23 April 2014. 
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wounding and robberies in key gang-affected areas, or 'hotspots' while they were in 
place. The crime figures for these priority offences showed a significant increase 
from January 2008 onwards, after the decision overturned the injunctions, and their 
prohibitive terms, from 30 gang nominals. Although the Home Office admitted that it 
was 'not possible to say that injunctions were the sole driver for change'^ due to 
other intensive Policing methods in force simultaneously, the fall and rise either side 
of the interim injunctions across 6 different gang violence hotspots within 
Birmingham, suggest more than a merely coincidental effect. However, no wider 
crime statistics were published so it is unclear whether the injunctions prevented 
gang-related violence or merely displaced it into areas which were not as extensively 
policed during the period. The decision was met with criticism from the executive 
who had seen the interim measures as an effective tool in the war on gangs. The 
pioneer of the scheme, barrister and councillor Ayoub Khan'' was quoted as saying 
that the decision would 'limit the use of civil law to protect people from gang violence 
and anti-social behaviour' and that BCC was 'seeking to engage with the 
Government for support in finding new solutions that will enable us to continue to 
make Birmingham a safer place to live.' Further disappointment was also stated by 
then, assistant Chief Constable of West Midlands Police, Suzette Davenport who 
stated that the "Injunctions ... [had] worked, enabling greater level of control over 
associations and being in specific geographic areas. 

Rumours of the gang injunction were prevalent among the media in early 2008^ with 
a formal announcement of them arriving on 5"^ February 2009. It was announced that 
this purpose specific scheme would form Part IV of the Policing and Crime Bill which 
was already undergoing legislative scrutiny in Parliament. Mainstream media were 
quick to coin the phrase 'gangbo' for the proposed IGRV, drawing comparison 
between the hybrid and quasi-criminal nature of the measures and the anti-social 
behaviour order. 

Gang ASBO? 

Anti-social behaviour orders (ASBOs) were enacted by the previous Labour 
government,^° to balance the odds on what was perceived as being an increasing 
problem of anti-social behaviour.^ ^ The two-stage hybrid approach of a preventative 
civil order enforced by a punitive criminal punishment was the catalyst for a period of 



® Home Office, 'Impact Assessment of amending Gang Injunctions to enable their use for 1 4-1 7 year 
olds - a pilot scheme' 12 November 2009 

http://www.leqislation.qov.uk/ukia/2009/301 /pdfs/ukia 20090301 en.pdf accessed 23 April 2014. 

Birmingham cabinet member for local services and community safety. 
® Paul Dale 'Police criticise legal ban on anti-gang injunctions; crime fears the decision will set back 
fight against gang crime.' 21 October 2008 
http://www.thefreelibrarv.com/Police-Hcriticise-Hleqal-Hban-Hon-Hanti- 
qanq-Hiniunctions%3B-HCRIME-HFears-Hthe...-a01 881 1 551 1 accessed 23 April 2014. 

BBC News, 'Anti-gang banning orders planned' 13 January 2009 
http://news.bbc.co.Uk/1 /hi/uk/782531 4.stm accessed 23 April 2014. 
^" Crime and Disorder Act 1 998, s 1 . 

Labour Party, 'A Quiet Life: Tough Action on Criminal Neighbours' (1995). 
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quasi-criminal legislation which provided for individual criminal codes effectively 
providing sanction for behaviour which Parliament had not otherwise sought to 
criminalise in law for the wider population J^^^ 

The IGRV joins this ever-growing family of similarly controversial measures. The 
'civil' application stage of the ASBO and the IGRV precludes a respondent from legal 
safeguards which ensure a fair trial in criminal proceedings under Article 6(2) and 
6(3); in particular the use of hearsay evidence and the lower standard of proof. This 
point was contested before the House of Lords in McCann''^ where It was held that 
the application process could be sufficiently separated from the breach stage; with 
the former being civil and the latter being criminal. ASBOs can be materially 
distinguished from IGRV by the criminal status of a breach compared with the civil 
offence of breaching a 'gangbo' being enforced as a civil contempt of court.^^ 
Despite being civil, it must be proved to the criminal standard of proof as beyond 
reasonable doubt and is punishable by up to two years imprisonment and/or an 
unlimited fine. 

Although not a criminal record, it will be recorded on the Police National Computer 
(PNC) which is used for name-checks by the police; increasing the likelihood of a 
stop-and-account becoming a stop-and-search considerably. ^^^^ The label of 'gang' 
carries 'ideological baggage' which typically provides what the police rhetoric will 
often describe as a 'robust' response to the problem. A breach will also be 
disclosed during an enhanced Criminal Records Bureau (CRB) check where it is 
considered relevant to the type of employment being sought. Therefore, although the 
injunction will be non-disclosable as a criminal conviction "and it allows for a more 

The ASBO was later joined by similar measures such as: Terrorist Control Orders, Sexual Offences 
Prevention Order, Risk of Sexual Harm Orders, Violent Offender Orders, Forced Marriage Protection 
Orders, Serious Crime Prevention Orders, Drinking Ban Orders, Non-Molestation Orders, Parenting 
Orders, Protection from Harassment Order. 

Andrew Ashworth, 'Avoiding Criminal Justice: diversion and Sentencing' Centre for Crime and 
Justice Studies January 201 1 22. 

R. (on the Application of McCann v Manchester Crown Court) [2002] UKHL39. 

Contrary to section 14 of the Contempt of Court Act 1981 . 

'Stop and account' is not a specific policing power but is when a police officer or police community 
support officer stops a person in a public place in order for that person to account for their presence in 
that area, why they may be possessing an article or to account for their behaviour. This is often the 
prerequisite to a 'stop and search' if the account does not negate, or in itself provides, reasonable 
grounds to execute a 'stop and search'. There is no obligation for a member of the public to comply 
with the request and it is not a formal power but is recorded in a similar way to a 'stop and search' 
although this is now discretionary and varies between different police services as a result of reforms 
made to PACE Code A by the Crime and Security Act 2010. 

A compliant stop and account where an individual subject to an IGRV provides their name and date 
of birth will likely lead to a PNC person check, revealing the injunction to the officers. Concerns as to 
the arbitrary nature of 'gang databases' with no standardised quality control for admission leading to 
repeated stop and searches alongside other discriminatory intervention methods.; 
Equality and Human Rights Commission 'Towards race equality in police PACE stop and search' 
June 2013 29. 

Judith Aldridge, Juanjo Medina 'Youth Gangs in an English City: Social Exclusion, Drugs and 
Violence 'Full Research Report, ESRC End of Award Report, 22. 

Simon Hallsworth, Tara Young, 'Gang talk and gang talkers: A critique' Crime Media Culture 
August 2008 vol. 4 no. 2 175-195. 
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rehabilitative approach by avoiding the negative future impacts associated with a 
criminal record"^^, it is quite foreseeable tliat in certain circumstances, a mere breacli 
could be no more advantageous to a respondent than a criminal conviction would 
with regard to limiting chances of employment. 

The argument for the wholly 'civil' nature of the IGRV being a way to prevent gang- 
related violence without the inveterate adverse effects associated with a criminal 
record begins to wear thin when the disadvantages appear comparable, if not worse 
in regard to certain factors, than a criminal conviction for behaviour which brought 
about the application in the first place. The terms which can be imposed by an IGRV 
will be considered in the second part of this text, but it is worth noting that all but 
one^° could not foreseeably be considered criminal conduct under any currently 
enacted criminal offences. Therefore, separating the conduct which satisfies section 
34 of the Act from the latter breach is flawed. Receiving punishment of a potentially 
criminal nature for breaching otherwise generally lawful conduct, subjects the 
process which permits such a scenario to scrutiny. It gives strong credence to the 
argument that the application stage for the process should be satisfied to a criminal 
standard of proof and a respondent, or 'defendant', should be afforded the greater 
Article 6 protection for a criminal matter in upholding his right to a fair trial as 
essentially the IGRV is a wolf in sheep's clothing. 

The practical reality is that an individual could be imprisoned for up to two years for 
probably having been involved in very broadly defined gang-related violence; 
because a court is satisfied that they definitely wore a red bandana or were in the 
company of a named person; beyond all reasonable doubt. 

Pragmatism and realism 

Although the criticisms of both the IGRV and the ASBO will share a common theme 
as they are by and large the product of a similar quasi-criminal ideology of social 
control; with the former being a more specialised derivative of the latter, the 
comparisons are limited when the objectives of both measures are considered. 

An ASBO seeks to prevent anti-social behaviour^^ with failure to meet this objective 
likely resulting in relatively minor offending. An IGRV failing to meet its objective 
could have much more serious and potentially fatal consequences. The 
aforementioned pilot scheme by Birmingham City Council produced a reduction in 
some of the most serious offences involving firearms and wounding. The breach rate 
for ASBOs has been a significant part of the argument of their failure, 'from under 
40% in 2003 to 56% by the end of 2009 (with 41% being breached more than 

^® Home Office, 'Statutory Guidance: Injunctions to Prevent Gang-Related Violence' December 2010, 
Paragraph 11. 9. 

^° Using the internet to facilitate or encourage violence could potentially fall under a number of 
existing criminal offences such as offences associated with improper use of electronic 
communications, inciting offences which would result in violence or conspiracy offences with regard to 
the facilitation element of the term. 
Within the definition of section 1 of the Crime and Disorder Act 1998. 
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once). IGRV cannot afford to fail their objectives. By imposing a range of 
prohibitions and requirements on the respondent, a gang injunction aims 'to prevent 
the respondent from engaging in, or encouraging or assisting, gang-related violence; 
and/or, to protect the respondent from gang-related violence. '^^ It is of uttermost 
importance that the practical reality of the seriousness of what the objectives are 
aiming to prevent is not lost in purely theoretical and legal argument. 

This text will aim to compare whether the perceived harshness of IGRV compared 
with an ASBO, is proportionate to the more serious threat it seeks to address and the 
practical issues that arise out of investigating and prosecuting gang-related violence. 
During the course of several interviews, former head of Merseyside's anti-gun and 
gang unit. Matrix; ex-Detective Chief Superintendent Stephen Moore describes how 
there are quite often two distinct schools of thought with regard to the problem of 
gang-related violence; pragmatism and realism. An example of the former being the 
reluctance of the Home Office to attribute the significant reductions in gang-related 
violence to the interim injunctions obtained, despite a sharp fall upon being granted 
and a rise having been overturned. 

The legacy of the Matrix unit is significant beyond its own immediate successes on 
Merseyside, where it reduced violent crime by 22% in 2008, during a time where 
other comparable cities were seeing a peak in gang-related violence. The unit was 
the brainchild of DCS Moore; a graduate of the FBI's National Academy in Quantico, 
Virginia and was the first of its kind in the UK to embody both prevention and 
enforcement. Described in one Guardian article as being 'based on a principle of 
heavy use of the stick and a few dangled carrots', the notion of both sympathy and 
zero-tolerance used in a twin-approach was inspired by the US borne strategy of 
'focused deterrence'. '^^ The model enforces zero-tolerance policing against 
individuals known to be involved in gang violence for crimes as relatively minor as an 
under-inflated tyre^^ as well as punishing the entire group for the actions of a single 
person. Despite being a resource intensive strategy of problem-orientated policing; 
the theory is that the deterrent effect of ruthless enforcement of lesser offences 
yields a far greater reduction than could be achieved by employing the same level of 
resources with more traditional policing methods. The strategy was the undercurrent 
theme to a number of practices employed in Boston, Massachusetts in the early 
1990s under what came to be known as the lauded Operation Ceasefire programme, 
directed by Dr David M. Kelly. The implementation of focused deterrence by the 
formation of the Matrix unit was a watershed for gun crime after a spate of shootings 
on Merseyside as a result of rising gang tensions between groups. The successes 



Home Office, 'More effective responses to anti-sociai belnaviour' February 201 1 , Page 9. 
Home Office, 201 1 . Page 5; Section 34(3) PGA 2009. 

Ameiia Gentieman, 'Zeroing in on tine young guns'. The Guardian (London, 1 1 February 2009) 
http://www.tliequardian.eom/societv/2009/feb/1 1/vouth-crime-qanqs accessed 23 April 2014. 

Metro (No Author), 'The gang hate which led to innocent Rhys' death' Metro (London, 15 December 
2008) http://metro.co.uk/2008/12/16/the-qanq-hate-which-led-to-innocent-rhvs-death-247228/ 
accessed 23 April 2014. 

^^Jane's Intelligence Review, 'Mersey heat - Gang culture in Liverpool' 12 January 2012 at Page 47; 
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achieved by the implementation of this US model were not overlooked by the Home 
Office in their 2008 publication Tackling Gangs: A Practical Guide For local 
authorities, GDRPs and other local partners'. The publication of this document 
coincided with the drafting of Part 4 of the Policing and Crime Bill. As will be 
discussed throughout this text, there are several parallels which can be drawn 
between the focused deterrence model and the IGRV, which has had a clear 
influence over gang policy in recent years; in particular, the embodiment of 
prevention and enforcement in a single measure, seen in the Matrix unit and the 
IGRV. 

This text will consider the engagement of ECHR articles throughout both stages of 
the IGRV. Firstly, considering potential infringements of Article 6, the right to a fair 
trial; arising out of the application stage of the IGRV identifying this part of the 
measure as preventative. In particular, allowing evidence such as police intelligence 
and hearsay to be used in support of an application and how this could prejudice a 
respondent's defence, with the admissible evidence being difficult to challenge in 
open court. Furthermore, the danger of concocting evidence which would not be 
admissible in support of a criminal conviction and a lowered standard of proof and 
whether it affords safeguards to ensure that people are not merely considered guilty 
of being involved in gang-related violence by association. Secondly, this text will 
consider the engagement with qualified rights under articles 8, 10 and 11 of ECHR 
during the 'enforcement' part of the measure and the need for terms within an 
injunction to be necessary and proportionate to the legitimate aim of the measures. 
Prohibiting individuals from thirty square miles of London or from publishing music 
videos containing specified content on the internet will provide for a restriction upon 
free assembly and freedom of expression. This text will consider these two rights in a 
practical context of the relevant IGRV terms, the likely effectiveness and how 
proportionality of fundamental rights will be necessary in staying within the law and 
limiting legal challenge. Ensuring that terms only limit rights as far as is necessary in 
preventing or protecting a respondent from being involved in gang-violence will 
require extensive intelligence of the alleged activities of the individual as a member 
of a gang. Priority must also be given to ensuring that terms are realistically 
enforceable with available resources and are not merely idealistic. It must also be 
remembered that the injunctions are allegedly only existent as a means of harm 
reduction with regard to general gang activity. The remit of the injunctions, therefore, 
should only extend as far as is necessary to prevent violence and should not target 
non-violent activities of the gang. 



"Liverpool's response to the feud between the Croxteth Crew and the Strand gang was put in piace in 
2005, when Merseyside Police established the Matrix team. " 
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Application 

Since the creation of the Peelian principles in 1829 the 'basic mission for which 
police exist is to prevent crime and disorder as an alternative to the repression of 
crime and disorder by ... force and severity of legal punishment.' The express 
objective of the IGRV is to 'prevent the respondent from engaging in, or encouraging 
or assisting, gang-related violence; and/or, to protect the respondent from gang- 
related violence'. The 'medium to longer term objectives of the IGRV is to break 
down violent gang culture' and 'prevent the violent behaviour of the gang members 
from escalating' as well as engaging 'gang members in positive activities to help 
them leave the gang'.^'' 

Legal certainty in defining a 'gang' 

An underlying issue of gang research by practitioners addressing the problem is the 
lack of an accepted definition for what a 'gang' actually is. If experts cannot agree as 
to what constitutes a gang, how can there ever be a methodical and objective 
approach as to who should be subject to the prevention and enforcement 
techniques? The extent of the issue is apparent when DCS Moore refers me to the 
range of vastly differing 170 definitions for organised crime collated by researcher 
Klaus von Lampe.^^ An underlying criticism of injunctions to prevent gang-related 
violence is the shortcomings in legal certainty provided by a broad legislative 
definition, supposedly clarified by extensive guidance. Moore spoke of the 
embarrassment of the Home Office in being told during feedback at a consultation 
conference that their definition would include most police services. 

Section 34(5) of the Act defines gang-related violence as: 

"Violence or a threat of violence which occurs in the course of, or is otherwise 
related to, the activities of a group that: 

a) consists of at least 3 people; 

b) uses a name, emblem or colour or has any other characteristic that 
enables its members to be identified by others as a group; and 

c) is associated with a particular area." 

By the admission of the Home Office the definition is "intentionally broad and wide- 
ranging" in order "to ensure gang injunctions can be used effectively in response to 
the different violent gangs encountered in different local areas. "^^ Taking the three 
qualifiers provided by subsections 34(5) (a); (b) and (c) independent of the 



Home Office, 2011 5. 
^® Klaus von Lampe, 'Definitions of Organized Crime', www.organized- 
crime.de/organizedcrimedefinitions.litm - for tine publication date see the date at 
http://www.organized-crime.de/index.html . 
'■""^ Home Office, 2011 5. 
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requirement for violence, it can be seen tliat innocent groups sucli as a football team 
fulfil the criterion. The saving grace would be that any alleged violence would likely 
not to have occurred in the course of or in relation to the activities of that group. 
While the distinction is clear in the above example, the line becomes less clear in 
regard to other groups. 

No interference with a Convention right can be held to be permissible unless the 
individual subject to the interference is able to ascertain the legal basis for the 
interference. Any interference lacking such a legal basis will violate the Convention; 
no matter how justified it may otherwise appear.^° The legal basis for the measures 
this text is concerned with is found within Part IV of the Policing and Crime Act 2009. 
Furthermore, Section 47 provides that the Secretary of State "must issue guidance 
relating to injunctions". Therefore, there is a clear legal basis for the measures. In 
addition to having a formal and substantive legal basis in law, the measures must be 
"in accordance witti ttie law". This has been defined by the European Court of 
Human Rights (hereafter ECtHR) as not only having some basis in domestic law, but 
that the law must be of sufficient quality. The quality of the law is determined by its 
accessibility to the person concerned who must also "be able to foresee its 
consequences for him".^^ These two criteria were summarised by the ECtHR in 
Sunday Times v UK; 

"First, the law must be adequately accessible: the citizen must be able to have 
an indication that is adequate in the circumstances of the legal rules 
applicable to a given case.'^^ 

The accessibility rule is intended to prevent arbitrary enforcement of laws by 
providing that a restriction cannot be justified unless published in a form accessible 
to those persons likely to be affected by it. The injunctions likely satisfy this criterion 
as the Act is freely available and is supported by statutory guidance which is also 
freely available and provides much detail in an effort to explain the Act. Any new 
issues or revisions made to the official guidance must be published by the Secretary 
of State and consult with the Lord Chief Justice of England and Wales and any other 
appropriate persons, pursuant to section 47. Furthermore, the measures arrived with 
a great deal of governmental fanfare and the Home Office were publicly vocal about 
their proposal, drafting and enactment of the measures. The injunctions are 
accessible. The second of the criteria from Sunday Times was summarised by the 
ECtHR as; 

"Secondly, a norm cannot be regarded as a 'law' unless it is formulated with 
sufficient precision to enable the citizen to regulate his conduct.'^^ 



Herczegfaivy v. Austria. 

Kopp V Switzerland (1999) 27 E.H.R.R. 91 114. 
Sunday Times v UK (1979-80) 2 E.H.R.R. 245 271 . 
ibid. 
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This rule is also known as the need for 'legal certainty' in a law which engages an 
article right. A law can be said to be certain where individuals can "foresee, to a 
degree that is reasonable in the circumstances, the consequences which a given 
action may entail.'^'' The legal certainty of the definition was an issue raised by the 
Joint Committee on Human Rights (hereafter 'JCoHR') during legislative scrutiny of 
the Bill. As aforementioned, although a definition of 'gang-related violence' is 
provided by Section 34(5), no definition is provided for what constitutes a 'gang'. As 
discussed above, 'Gang' is neither a precise nor legal term within the Act. Parliament 
has defended this lack of a definition for gangs. The then Minister of State, Vernon 
Coaker stated in March 2009 that " gangs vary from city to city, the behaviours that 
they engage in are not uniform nationally and change over time". Furthermore, he 
did not wish to "undermine the flexibility of injunctions by prescribing the definition of 
a gang which may not include all persons we wish to include and may inadvertently 
capture organisations or persons we do not."^^ 

There was still a concern that the power to interfere with various Convention rights 
by imposing a gang injunction is insufficiently defined in law to satisfy the 
requirement of legal certainty.^^ Due to the reluctant position of the Government in 
defining what a 'gang' was either in a general sense or in regard to the groups it was 
attempting to target with the measures, the JCoHR put forward that if definition was 
only to be covered in guidance then that guidance should: 

• Be clear and detailed; 

• Set out the boundaries of the term, including those groupings of individuals 
which the term will not encompass (such as protesters); 

• Be published in draft alongside the Bill.^'' 

At 2.2, the guidance states that; 

"Gang injunctions are intended to be used against members of violent street 
gangs." 

While this provides qualifiers for the class of respondent that should be subject to an 
injunction in that they need to be violent and that the gang they are allegedly a 
member of operate at a street level, it is submitted that it does not help to provide 
what a gang is. 



Joint Committee on Human Riglnts, 'Legisiative Scrutiny: Poiicing and Crime Biii - Tentin Report of 
Session 2008-09' 31 Marcin 2009 Ev 20 

littp://www.pubiications.pariiament.uk/pa/it200809/itseiect/itriq|-its/68/68.pdf accessed 23 Aprii 2014. 

Joint Committee on Human Riglnts, 'Legisiative Scrutiny: Poiicing and Crime Biii (gangs injunctions) 
- Fifteentin Report of Session 2008-09' 1.10 

Iittp://www.pubiications.pariiament.uk/pa/it200809/itseiect/itrig|-its/81/81 .pdf accessed 23 April 2014. 
Ibid. 
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It goes onto say at 2.3 that; 



"Gang injunctions stiould only be used to prevent gang -related violence that is 
committed by groups that fall under the section 34(5) definition. Applicants 
should not seek injunctions against members of groups which do not fall 
under that definition. " 

This part of the guidance is null and void with regard to providing any further 
definition of what a 'gang' is. It is a given that applicants should not seek injunctions 
against members of groups outside of the definition as they will not be granted 
anyway. The draftsmen for the guidance rather missed the point. This suggests that 
it's very much an "if the shoe fits, wear it" approach. Such an approach is a far cry 
from the reassurances put forward by the Minister of State that Government would 
develop and include within the guidance; 

"...a comprehensive list of examples of the types of groups which we do wish 
to cover with these injunctions (violent street gangs) and those we do not wish 
to cover (eg rowdy football supporters). We are doing this to help ensure that 
these injunctions are not used inappropriately. '^^ 

While a degree of flexibility is absolutely necessary for the measures to be effective 
against a vast number of violent gangs, it would appear that without defining what a 
gang is, or providing an express list of what one is not, the injunctions could be used 
to address issues beyond Parliament's intention while legislating. Groups such as 
violent football supporters and protesters could quite conceivably be captured within 
the definition of gang-related violence in Section 34(5). The Home Office have 
expressly stated that they do not intend to address the measures against 'football 
hooligans' as 'there are already a number of civil and criminal remedies which are 
available to tackle football hooliganism' and they have a clear intention to 'avoid 
parallel creativity and aware that it is a general principle that specific legislation and 
remedies should be used before more general legislation and remedies are used.'^^ 
The Home Office also stated a desire to avoid creating a loophole where gangs 
would attach themselves to football hooliganism in order to fall outside the scope of 
the measures. It would appear quite the juxtaposition of position by the government 
and somewhat farfetched to suggest it was foreseeable that gangs would actively 
partake in football hooliganism to avoid a measure which the Home Office were not 
predicting a wide scale use of. Discipline in ensuring that the measures are used in 
an appropriate way against only those groups it was legislated for is essential. The 
measures are differentiated from criminal proceedings in order to address very 
specific issues in investigating and preventing gang violence and it would be 
inappropriate to routinely use them to address other issues such as football 
hooliganism. 



Joint Committee on Human Riglnts, 2009 Ev 20. 

Home Office, 'Gang injunctions - Policy for Equality Impact Assessment' 10 September 2009 
http://www.womeninprison.org.uk/userfiles/file/gang-iniunctions-eia.pdf accessed 23 April 2014. 
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This would appear to be a weakness of the guidance led tactic. Although this 
guidance can be amended with much less bureaucracy than amending legislation, 
this could potentially not only be for better but also for worse in the defence of civil 
liberties. Guidance led initiatives may appear attractive at dealing with issues, such 
as gang violence, which can evolve vastly in a very short period of time, the 
protections afforded by measures enshrined in legislation are not to be found within 
guidance. Furthermore, the legislation or guidance that is provided does little to 
prevent the inappropriate use of the injunctions. The aforementioned Sunday Times 
judgment went on to state about legal certainty that; 

"Those consequences need not be foreseeable with absolute certainty: 
experience shows this to be unattainable. Again, whilst certainty is highly 
desirable, it may bring in its train excessive rigidity and the law must be able 
to keep pace with changing circumstances. Accordingly, many laws are 
inevitably couched in terms which, to a greater or lesser extent, are vague 
and whose interpretation and application are questions of practice." 

However, the legal uncertainty resulting from a lack of definition for 'gang' or an 
express list as to groups the measures should not be used against raises issues 
about interpretation and application which are beyond mere 'questions of practice'. 
Practical difficulties also arise out of the definition with regard to section 34(5)(b) and 
that the group must 'use' a name or other prescribed identity. DCS Moore stated that 
many groups on Merseyside who were the attention of the Matrix unit actively denied 
being gangs and that their names were the product of the local media who lacked a 
way of collectively describing the groups. Some of the groups who denied having a 
name or being a gang were also often involved in serious violence but prima facie 
would fall outside of the definition provided if there was no evidence to be adduced 
that they had actually 'used' a characteristic to be identified as a group. 

Statutory test 

The statutory test can be summarised into four stages; 

1 . Has the respondent engaged in, encouraged or assisted violence as part of a 
group as defined in section 34(5) (a); (b) and (c)? 

2. Was the alleged violence related to, or committed in the course of, activities 
by that group? 

3. Is it necessary to grant an injunction to prevent violence committed by or 
against the respondent? 

4. Is the violence, which it is necessary to prevent the respondent committing or 
being the victim of, gang-related? 

There is no mens rea element to the first part of the statutory test for granting an 
injunction as the Court of Appeal held per Moore-Bick LJ that it was not 'helpful to 
introduce the concept of mens rea' as 'it is possible that in some, no doubt unusual, 
cases it could be held to apply to certain kinds of conduct which could be said to 
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amount to inadvertent encouragement. It was also held that no 'closest fit' principle 
applies as it could not have been the intention of Parliament in overturning 
Birmingham CC v Shafi that the Court must consider other similar measures to see if 
any are of a closer fit. The ASBO and the IGRV are directed at addressing two very 
different social problems and although parts of gang culture will invariably be 
considered anti-social, the decision as to which measure to pursue will be at the 
discretion of the applicant'^^ The IGRV is a specialist tool in the expansive toolkit of 
social control measures. 

Prior to enactment, Home Office Minister James Brokenshire said that the 
government were "not expecting huge numbers" of gang injunctions to be issued, but 
they would be a useful tool to Local Authorities and Police to "break gang culture"."^^ 
The same was said of ASBOs at the time and within days the first injunction was 
sought and imposed in South London within days of Part 4 being activate. As of 
January 2013 "over 100" gang injunctions had been sought and imposed, according 
to the Minister of State for Police and Criminal Justice, Damian Green. A January 
2014 review of the operation of injunctions to prevent gang-related violence, 
presented before Parliament pursuant to section 50(3) of the Act provided that 88 
IGRV had been sought in the 25 'Ending Gang and Youth Violence priority areas' 
between January 201 1 and 2014, although only 1 1 of these areas had actually used 
them. One non-London area accounted for 46 of the 88 granted and there is no 
central figure collected for the entirety of England and Wales. However, this review 
suggests that their use has been in-line with Brokeshire's forecast, around a sixtieth 
of the annual rate of which ASBOs have been granted. There have been around 25 
times less IGRV granted than the first three years of ASBOs being made available. 
Such sparse and geographically unbalanced use of the measures questions how 
necessary they really are. Conversely, the restricted use may indicate the 
specialised nature of the measure. It would be worthwhile to establish why one area 
has accounted for over half of the injunctions while others have none and if the 
measures are only relevant to gang violence in certain areas. 

Standard of proof 

The civil standard of proof applies to an application for an IGVR therefore an 
applicant must meet the statutory test on the balance of probabilities.'^'^ It must be 
proved that it is more likely than not that the respondent has engaged, encouraged 
or assisted, gang-related violence. A breach must be proved to the criminal standard 

Birmingham City Council v James [2014] 1 W.L.R. 23 29. 

The Local Authority or a Chief Officer of a Home Office Police Service or the British Transport 
Police; Section 37 of the Policing and Crime Act 2009. 

'^^ Dominic Casciani 'Gang injunctions launched in England and Wales' BBC News (London, 31 
January 201 1 ) http://www.bbc.co.uk/news/uk-1 231 1 1 84 accessed 23 April 201 4. 
"^^Parliament.uk, 'House of Commons Public Bill Committee : Crime and Courts Bill [Lords]' (29 
January 2013) 

http://www.publications.parliament.uk/pa/cm201 21 3/cmpublic/crimeandcourts/1 301 29/pm/1 301 29s01 . 

htm accessed 23 April 2014. 

Section 34(2) Policing and Crime Act 2009. 
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of proof 'beyond reasonable doubt', as will be discussed later. This is lower than the 
ASBO which requires the criminal standard to be proved in regard to both stages of 
the process. In addition to the civil standard of proof, Civil Procedure Rules apply 
and both the application and breach stages are considered civil. As a result of the 
measure being prima facie a 'civil' proceeding, a respondent Is afforded less legal 
protection under Article 6 ECHR than if the matter was considered criminal. 

The 'civil' nature of the regime is an attempt to redress balance in an area of 
criminality which has been notoriously difficult to prosecute. For the Police, It Is not 
what they know but what they can prove. Quite often with gang violence. Intelligence 
will provide very strong Indications as to who has committed serious offences but this 
will fall short of proof beyond reasonable doubt or the evidence will not be 
admissible. According to the Home Office guidance "the potential for intimidation is 
high and victims and witnesses may be too afraid to provide statements for fear of 
reprisal."^^ It goes on to say that the "admissibility ... hearsay evidence is intended to 
help overcome this problem. " 

DCS Moore agrees with the Home Office guidance stating that even those who 
wanted to help often opined that "I would tell you but I've got to live around here, 
boss!" The proverbial wall of silence met by investigating officers of gang violence is 
not one driven by a community's misplaced loyalty to a gang or homage to the code 
of the street but rather the fear of intimidation for being seen as a police informer. 
Civil Procedure Rules provide that hearsay evidence cannot be excluded. This will 
often form the majority of the evidence of the applicant, either by submitting named 
witness statements without submitting the witness for cross-examination or by 
submitting an unnamed witness statement. This makes the evidence difficult to 
challenge or investigate in order to disprove. However, in Moat Housing Group- 
South Limited v Harris'^^Xhe court provided that little reliance could be placed on the 
evidence, if it is not able to be tested in open court. 

A further implication of the hearings being subject to the Civil Procedure Rules is the 
admissibility of police intelligence. In the aforementioned case of Shafi, Birmingham 
City Council sought a civil injunction as their case was predominantly built upon 
police intelligence which would have been inadmissible if criminal charges were 
brought. The use of intelligence acquired from a covert human intelligence source is 
of particular interest to applicants with regard to sanitisation of such intelligence 
proposed in the statutory guidance. 

"Consideration should be given to ... its potential to compromise a source or 
policing operation. Applications for Public Interest Immunity [Pll] may be 
needed to address these risks."^^ 



Home Office, 2011 4.5. 

Moat Housing Group South Ltd v Harris & another [2005] EWCA Civ 287. 
Home Office, 201 1 4.6. 
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Therefore, if evidence supporting an application was received from a vulnerable or 
covert source, or would compromise a greater policing operation, if it were disclosed 
then it may be afforded Pll. It is unlikely that these would be offered as a matter of 
routine due the high threshold set for them, due to their generally contradicting 
nature in respect of the principle of open justice. The preferred approach appears to 
be the sanitisation of anonymous witness statements, as to avoid compromise; 

"This information sliould be appropriately sanitised by tine police before it is 
considered for sliaring witli partners or used in tliese proceedings. One way 
of minimising risk is to provide a statement witfi appropriately sanitised details 
of relevant intelligence. "^^ 

Rather than submitting the relevant intelligence itself, a statement from a police 
officer who is familiar with the intelligence and the source and can affirm as to its 
credibility, should be used in lieu of the report itself. From a defence perspective, this 
provides a further hurdle in contesting the evidence, although it is likely that a single 
piece of such evidence would hold much weight. However, several such exhibits, 
from different sources which depict a consistent portrayal of the character of the 
respondent would likely be satisfactory. The guidance also provides a list of 
generally admissible forms of evidence, including screen captures of members' 
internet social media pages, seized items of gang clothing (such as a coloured 
bandana associated with a particular gang) and previous relevant arrests or 
convictions. 

The civil nature of an ASBO was contested in the case of R (on the application of 
McCann) v. Manchester Crown Court"^^ where the House of Lords held that the 
application stage was civil. This decision has not been without criticism, with 
commentators suggesting that the House of Lords incorrectly applied ECtHR case 
law and should have arrived at a different result.^° The IGRV is not intended to 
replace criminal investigations and if a 'respondent's behaviour does constitute a 
criminal offence, it should be dealt with as such and applicants should work with the 
CPS and police (if a local authority) to pursue criminal proceedings.'^^ It is also 
thought that the civil nature is there to avoid young gang members being criminalised 
without first being afforded an intervention remedy. It is difficult to imagine how an 
injunction to target serious violence could possibly pre-empt a criminal record when 
'a gang member's offending history often has its genesis in serious violence'. 
Furthermore, it is quite the juxtaposition to imply a degree of leniency or paternalism 



Home Office, 201 1 4.5. 

R (on the application of McCann) v. Manchester Crown Court, [2003] 1 AC 787. 

^° Stuart Macdonald, "The Nature of the Anti-Social Behaviour Order" (2003) 66 M.L.R. 633; Chara 
Bal<alis, "Anti-social behaviour orders-criminal penalties or civil injunctions?" (2003) 62(3) C.L.J. 583- 
586. 

Home Office, 2011 11. 

James Densley, 'How Gangs Work: An Ethnography of Youth Violence' Palgrave Macmillan 2013 
153. 
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if the options are not a clioice but ratlier mutually exclusive of one another and 
therefore not options at all. 

If a person is alleged to have committed an a violent offence in a group or 'gang' but 
there is insufficient evidence for the Crown Prosecution Service to charge that 
person, it is difficult to comprehend how the granting of a gang injunction could ever 
be beneficial to the respondent if the only other Inevitable consequence would have 
been no further police action. When considered In a practical context of charging 
standards for criminal offences, this is not about choosing the best route for 
prevention or rehabilitation but rather appears to be about lowering the bar to the 
access of potentially punitive measures. This is a clear example of 'net-widening' 
because persons who would not otherwise have been brought into the criminal 
justice system were it not for the measures are being brought before courts and, on 
occasion, imprisoned. The equivalent measures in the US were of mixed success 
and 'many gang members defiantly continued to commit crimes post-injunction, 
stopping only when incarcerated'.^'* The successes of the improvised gang 
injunctions in Birmingham have to be considered in light that they were employed on 
a small scale over a few months. Furthermore, only selective crime statistics were 
provided. Issues such as whether Injunctions will deter or merely displaced gang 
violence into adjoining areas is still unanswered. 

A strong argument for an ASBO being a criminal measure was that there is no 
separation of the application and breach process as evidence from the former civil 
stage can be taken into account in the later criminal stage. A similar argument is 
present with the IGRV as a breach has a high possibility for imprisonment for 
behaviour which is otherwise not criminal. The creation of what is essentially a 
second criminal code for the respondent is only possible because the court has been 
satisfied that they probably engaged in a prohibited form of what is effectively 
criminal behaviour previously. The civil liberties and human rights group 'Liberty' 
have 'serious concerns about these new powers which continue the trend of blurring 
the civil and criminal law.' The prospect of imprisonment without ever having been 
convicted of a criminal offence or a situation where having already been convicted 
and punished for a criminal offence a person is subject to an IGRV are primary 
concerns. 

The former scenario depicted above Is particularly worrying when considered in light 
of the evidence which can be adduced In the application proceedings. The status of 
a measure as either civil or criminal was considered by the House of Lords in 
McCann, applying case law of ECtHR. 

A wolf in sheep's clothing? 



The situation of tinere being enougin evidence to charge but for a defendant to later be found not 
guilty at trial would also be more beneficial. 
Simon Hallsworth, 2013 153. 
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Known as the Enge/ criteria, the ECtHR looks beyond the domestic label applied to 
the measure and instead considers the substance of it by assessing a number of 
factors. The Engel criteria are important as 'the situation should not arise whereby a 
State can choose the less onerous civil procedure to deal with behaviour that is also 
dealt with under criminal processes. '^^ By looking beyond the domestic classification 
of a measure, the European Court seeks to prevent a member state circumventing 
guarantees under Article 6 with a civil label rather than criminal. 

Firstly the Court will consider the domestic classification of the legal proceedings. 
The IGRV is civil or 'disciplinary' and prima facie would be classed as such. 
However, the Court then considers two other factors; where satisfaction of either can 
be used to show a criminal nature and are not necessarily cumulative. 

Under the second criteria of 'the nature of the offence', a Court will consider whether 
the behaviour alleged against the respondent or defendant was of a criminal flavour 
and is something already prohibited under the criminal law in most member states. 
Parallels can be drawn between the Section 34(2) definition under the Act and the 
offence of violent disorder under Section 2 of the Public Order Act 1 986. Both require 
three or more persons and violence against other persons or property. Furthermore, 
it is not necessary to prove the identity of all three persons, but just that the accused 
was part of a group of three or more which inflicted violence as defined. This is a 
clear example of a criminal nature. If the standard of proof for 'gang-related violence' 
was beyond reasonable doubt; the offence of violent disorder would also be proven. 
The extra criterion of proving some form of identity and attachment to an area 
provides for some differentiation between the respective points to prove but it is 
weak at best and the two forms of prohibited behaviour are still highly comparable 
and suggest that the IGRV is of a criminal nature. Factors such as the consideration 
of whether the proceedings are brought by a public authority under statutory powers 
of enforcement are also persuasive and are both present in regard of the IGRV.^^ 

The final criterion to be considered is the nature, degree and severity of the penalty 
of the measure. A successful application will engage many of the respondent's 
article rights as the injunctions are highly restrictive. Not only are they restrictive, but 
as aforementioned; they prohibit predominantly lawful behaviour. At least four people 
have been jailed for breaching the terms of an IGRV.^''^^ Proving that a respondent 
was probably involved in gang-related violence puts them at risk of being 
imprisoned. The only foreseeable way to prevent imprisonment is to accept strong 

Chara Bakalis, 'ASBOs, "Preventative orders" and the European Court of Human Rights' (2007) 
E.H.R.L.R. 432 435. 
Benham v United Kingdom (1996) 22 E.H.R.R. 293. 

Marl< Biunden, Teenage thug is jaiied for breaching Gangbo' London Evening Standard (London, 2 
February 2012) http://www.standard.co.uk/news/crime/teenage-thuq-is-iailed-for-breaching-qanqbo- 
7314410.html accessed 23 April 201 4. 

''"John Scheerhout, 'Jailed: 'Arrogant' gang members who ignored 'Gangbo' court order' Manchester 
Evening News {Manchester, 21 January 201 3) 

http://www.manchestereveninqnews.co.uk/news/qreater-manchester-news/three-salford-qanq- 
members-iailed-1 227452 accessed 23 April 2014. 
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restrictions upon a respondent's civil liberties. The House of Lords found that 
restrictions placed upon an Individual in an ASBO did not constitute a penalty as the 
terms were merely preventative and did not constitute a penalty and therefore 
evaded a punitive purpose. This seems contradictory to the express intention of the 
Labour party in enacting the ASBO which was to counter 'the inability of the criminal 
law to deal with the chronic nature of anti-social behaviour which suggests that at 
least one of the purpose of the ASBO was to create an order which would reflect the 
cumulative effect of anti-social behaviour on its victims which individual minor 
criminal offences could not do'.^^ 

Replace 'ASBO' with 'IGRV and 'anti-social behaviour' with 'gang-related violence' 
and the above quote is an accurate description of the motives behind the IGRV. It is 
necessary to overcome the inabilities of the criminal law at dealing with and 
effectively deterring criminal behaviour. Therefore wholly distinguishing an ASBO or 
IGRV as not criminal is difficult and open to challenge. There has been criticism of 
the application of the Engfe/ criteria by the House of Lords in failing to distinguish the 
latter two criteria as being non-cumulative.^° A simplistic distinction between what is 
punitive and deterrent will not succeed as both are often present as features of 
criminal punishment.^^ The ASBO has never reached the ECtHR on the above 
issues. IVIany suggest if it did that the Court would arrive at the decision that it is a 
criminal order requiring more procedural safeguards. There are government plans to 
phase out the ASBO for other measures so it is unlikely that the issue will reach the 
ECtHR on this issue, however, the IGRV is wide open to challenge. 

Furthermore in McCann, the House of Lords differentiated the case of Steel v United 
Kingdonf^ on the basis that "in contrast to proceedings for breach of the peace, 
there is no power of arrest for the purpose of proceedings under section 1 of the 
Crime and Disorder Act 1998. The fact that a warrant may be issued for the 
defendant's arrest if he fails to attend the hearing or an adjourned hearing does not 
show that they are criminal proceedings. Rather it shows that he has failed to 
respond to a summons by the court."^^ An IGRV can carry an attached power of 
arrest without warrant pursuant with Section 43 of the Act. A warrant for arrest to 
bring a respondent before a Court to answer the allegation of a breach of a term is 
also possible pursuant to Section 44 if a relevant judge is satisfied that there are 
reasonable grounds to suggest a breach has taken place. If we accept the 
differentiation by the House of Lords between Steel and the ASBO in the case of 
McCann on this basis then a power of arrest will strongly suggest that the matter is 
criminal. 



Chara Bakalis, 2007 435. 
^° Katherine Doolin, John Child, John Raine, Anthony Beech, Whose Criminal Justice?: State or 
Community?' Waterside Press 201 1 1 00. 

Ezeh V United Kingdom. 

Steel V United Kingdom 28 EHRR 603. 

R. (on the application of McCann) v Manchester Crown Court [2003] 1 A.C. 787 823. 
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In summary of the application stage of the process for the granting of an IGRV there 
are potentially serious concerns which leave the measure open to challenge. The 
measure lacks a degree of legal certainty with the favouring of using the measure in 
lieu of other measures being at the discretion of the applicant. Although initial 
assurances were given that guidance would be issued as to groups excluded from 
the remit of the measures, these have not materialised and although there are no 
examples to date of the measures being sought against football supporters or 
protesters; the IGRV is still very much in its infancy. There are many examples of 
ASBOs being used to provide social control over behaviour it was never apparently 
intended to be used against. Without a sufficient degree of legal certainty, it is 
difficult how an individual can regulate their behaviour to avoid being subject to the 
measure. In addition to this, the civil domestic classification allows for the 
admissibility of hearsay evidence; particularly police intelligence. When this is 
coupled with the issue that a Court only need be satisfied that the member probably 
has been involved in gang-related violence, largely on the basis of evidence which 
could not be used in a criminal court; there are grounds for challenge. The fact that 
the behaviour the measures are seeking to control is of a criminal nature and that a 
successful application puts a respondent in a position of either adhering to terms 
with significantly restrict their civil liberties. 
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Enforcement 



Having considered the restriction upon the right to a fair trial during the application 
process of the measure, it is logical to next consider the restriction upon qualified 
rights; namely articles 8, 10 and 11, inflicted by the terms of an injunction. A gang 
injunction can include any reasonable prohibition or requirement although an 
applicant will need to satisfy the court that these terms are necessary either to 
prevent the respondent from engaging in, encouraging or assisting gang-related 
violence, and/or to protect the respondent from gang-related violence.^'^ 

An injunction may not exceed two years in duration and a review hearing of a 
granted IGRV must occur within four weeks of the first year if the measure lasts 
beyond a year.^^ There is also a statutory requirement for consultation during the 
application stage with any authority that the applicant considers appropriate in order 
for terms to provide a tailored approach to the respondent.^^ In order for the measure 
to be considered civil, the terms must be merely preventative and not punitive by 
way of amounting to a punishment, taking care not to assume a simplistic 
differentiation of the two categories which can often overlap.^^ In order to achieve 
this, the terms must be imposed on the basis of what is necessary to prevent the 
gang-related violence. This will predominantly revolve around ensuring 
proportionality. Furthermore, any interference with a Convention right amounting to a 
limitation must be the result of the pursuit of an identifiable legitimate aim by a public 
authority. Without such an identifiable legitimate aim there can be no justification for 
the interference, as discussed below. 

Legitimate aim 

For qualified rights under the Convention, the legitimate objectives are prescribed in 
the qualifying paragraphs of the articles. Articles 8, 9, 10 and 11 all share the 
common legitimate objectives of public safety, the prevention of disorder or crime, 
the protection of health and morals and the protection of the rights and f reedoms^^ of 
others. The first three of the aforementioned aims are well within the purported aims 
of the gang injunctions. Increasing safety, reducing crime and protecting health are 
all foreseeable benefits to combating gang-related violence. It is the last 
aforementioned legitimate Convention aim that the government has cited as being 
the significant justification for the infringement of a subject's rights. The 'rights and 
freedoms of others' alluded to by the Convention are not exclusive to rights and 
freedoms provided by the Convention. The protection can therefore be in respect of 
freedoms prescribed under national law, however, the nature of this right of which 
the state is seeking to protect will be considered when considering the proportionality 



Home Office, 2011 6. 

Section 36(2) and (4) of tine Policing and Crime Act 2009. 
®® Section 38 of the Policing and Crime Act 2009. 

Ezein and Connors v United Kingdom. 
®^ Article 1 0 has a different wording to Articles 8, 9 and 1 1 ; 'the protection of the reputation or rights of 
others' but for the purposes of the concerned measures, the meanings are practically similar. 
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of the interference. As will be shown when considering the proportionality of the 
measures, a large proportion of crimes are attributed to gangs and their members. 
These crimes include offences where violence is a constituent element. Traditionally, 
challenging an infringement of a Convention right because it did not pursue a 
legitimate aim has been difficult with the ECtHR willing to accept very generic links 
between actions and their aim.®® The official government position is that although an 
IGRV may well infringe the rights of the respondent, the rights of the wider 
community are enhanced. ''° This is quite a sweeping justification for such a 
potentially 'draconian' set of restrictions upon an individual. The human rights group 
Liberty state that 'while many rights are limited and are required to be balanced 
against the rights of others, this does not give a green light for imposing manifestly 
unfair proposals with such clumsy justifications. Followed to its logical conclusion, 
this type of oversimplification would allow any type of policy if the Government 
perceives that there is a benefit to be had.'''^ Such a proposition leads to the 
conclusion that if a restriction benefits many then it will be justified regardless of how 
it infringes upon article rights of the individual. However, if it infringes the very 
essence of the right, this could be held to be disproportionate as will be discussed 
below. 

Necessity 

If interference is in accordance with law and in the pursuit of a legitimate aim, it must 
then satisfy the test that it is necessary in a democratic society. It is a rigorous test 
lacking the "flexibility of such expressions as 'admissible' [or] 'reasonable'". Rather, 
necessity implies the presence of a "pressing social need"''^. A three-fold test 
prescribed by Sunday Times case before the ECtHR that is generally used in relation 
to qualified rights; 

a) whether the "interference" complained of corresponded to a "pressing social 
need"; and 

b) whether it was "proportionate to the legitimate aim pursued"; and 

c) whether the reasons given by the national authorities to justify it are "relevant 
and sufficient"^^ 

Pressing social need 

For a measure which appears to be so drastic, it is necessary to understand the 
context of which the initial injunctions were being used in by Birmingham City 



Campbell v United Kingdom (1 992) 1 5 EHRR 1 37. 
^° Hansard, Policing and Crime Bill, Public Bill Committee, 16th sitting, Thursday 26th February 2009, 
Column 590. 

Liberty 'Committee Stage Briefing onthe Crime and Security Bill in the House of Commons: 
Domestic Violence and Gang Injunction provisions' January 2010 
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Council and the increasing pressure government came under to provide relief to 
those communities most affected by gang-related violence. In 2007 there were 27 
young people murdered on the streets of London by other young people. Halfway 
through 2008, another twenty lives had been added to the growing list. Most of these 
deaths had 'three common features: (1) they all happened in a relatively short period 
of time; (2) the victim and perpetrator were mainly young African Caribbean males in 
their teens or early twenties; (3) all the killings involved the use of a gun or knife.''"^ 
While murder is relatively rare''^, these young deaths were an indicator of a 
willingness of young people to use weapon-enabled violence at an alarmingly 
increasing rate. The initial media reaction was quick to create a link between a 'gang 
culture' and the increasing use of violence. This was later revealed to also be the 
official position of the government in the 2008 Action Plan to tackle the issue. ''^ 

'Following this alarmist initial reaction, it became clear that less than half of the 
teenage murders in 2007-08 could be attributed to territorial issues or linked back to 
violent gangs. '''''''^ Much was made in the media of the violence being fuelled over 
the controlling territories for the purpose of supplying controlled substances. 
However, this appears to have been little more than speculation. The term 'gang' 
was often also applied to small groups of young persons who committed robbery. 
While there is no universal definition for what a gang is, such groups would not 
satisfy the criteria of most of the accepted definitions. A key driver for young people 
possessing offensive weapons or bladed articles was the threat of personal robbery, 
which peaked in 2006. Regardless of the exact proportion of teenage murders being 
gang-related, the fact the any were was a cause for concern. Generally, there was a 
clear pressing social need for preventing gang-related violence. However, this must 
also be relevant to the individual who is subject to an injunction. This will be 
assessed on the merits of each application if necessity is challenged. On the face of 
it, this appears to be contrary to refusal to allow a best fit approach when deciding 
which measure should be afforded to an applicant. If there is no clear and pressing 
social need to prevent an individual committing or falling victim to gang-related 
violence; an injunction could be challenged on such grounds. An isolated incident of 
gang-related violence would fall short of being a pressing social need but on-going 
and developing tensions between gangs would satisfy the criteria. 

As of March 2012, the Metropolitan Police Service estimated that gang members 
were responsible for approximately 17% of personal robberies, 40% of commercial 
and cash-in-transit robberies, 12% of residential burglaries, 14% of rapes and 22% 
of serious violence. Furthermore, gang members were estimated to be responsible 

Simon Hallsworth et al., 2008 175. 

Accounting for less tinan 1 per cent of total crime recorded in England and Wales. 

HM Government, 'Saving Lives, Reducing Harm and Protecting the Public' 2008. 

CitizensReportuk.org, 'Mapping the Location and Victim Profile of Teenage Murders in London from 
2005 to 2014' http://www.citizensreportuk.orq/reports/teenaqe-murder-london.html accessed 23 April 
2014. 

In actual fact, the most common crime that featured both young persons and violence, or the threat 
thereof, was robbery. 
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for 50% of all shootings and 66% of shootings where the victim was under 24 years 
of age/^^^ Establishing a causative link between the membership and the committing 
an offence will be necessary in satisfying the existence of a pressing social need. 
This will be a matter of the applicant understanding the issue of gangs at a local 
level. It is worth reiterating that the injunctions in response to violence (or a threat 
thereof) against property or persons, which is gang-related. By definition, evidence of 
acquisitive crimes or supplying controlled substances will be merely obiter for an 
application unless those crimes require violence, such as robbery. However, 
adducing evidence which explains the key drivers behind alleged violence between 
recognised groups, such as the control over economic territories for the purpose of 
supplying controlled substances, may be necessary. With regard to terms of an 
injunction, it will be for the applicant to show that each is necessary at quelling the 
pressing social need of gang-related violence. Showing that the respondent is only 
known to commit gang-related violence when in the company of a named person 
would be evidence that it is necessary to grant a term which prohibits the respondent 
associating with that person. 

Proportionality 

Assuming that a state authority is acting in accordance with law, in the pursuit of a 
legitimate aim as prescribed by the Convention which is also a pressing social need, 
the form and method of achieving the aim is at the discretion of the member state, 
subject to supranational oversight by the ECtHR. However, any interference to a 
Convention right must be proportionate to the objective being achieved. As per the 
ECtHR in Soering; 

"Inherent in the whole of the Convention is the search for a fair balance 
between the demands of the general interest of the community and the 
requirements of the protection of the individual's fundamental rights. " 

It is proportionality which seeks to strike a fair balance between the rights of an 
individual and the rights of the wider community. The protection of the rights of the 
wider community is a recurring theme for justifying the measures in nearly all texts 
about them. Proportionality asks at what cost to the individual's rights that the 
protection comes and if it is a fair balance. It also requires that the relationship 
between the end and the means be reasonable and, to borrow the classic example, 
is not using a sledgehammer to crack a nut. Proportionality is not an exact science 
and there have been several tests employed by the Courts in determining 
proportionality. There are four factors generally considered. 



Metropolitan Police, 'Gang Violence in London - Developing a joint approach' (7 March 2012) 
http://www.hernehillforum.orq.uk/sites/default/files/u41/Ganq%20briefinq4.pdf accessed 23 April 
2014. 

^° What is not clear is how the MPS arrived at such figures and whether the crime would have been 
committed regardless of the individuals membership to a group that the Met regard as being a gang. 
The high proportions and even majority of offences attributed to 'gangs' question whether there is any 
real difference in the eyes of the police in categorising 'crimes committed by groups' and 'gangs'. 
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Firstly, if tine interference is so serious tliat it effectively impairs the very essence of 
the right it will be regarded as being disproportionate; although the test for what 
constitutes a very serious interference will differ depending upon the nature of the 
right. Secondly, an indiscriminate use of a measure will not save it being 
disproportionate against an individual. In other words, a state authority cannot argue 
that a measure is fair on the basis that it is applied to everyone within the class 
group as seen in Campbell.^^ In respect of gang injunctions, it would not be 
automatically held to be proportionate against an individual because the state had 
sought injunctions against everyone known to fall within the Section 34 definition 
within the Act. Thirdly, if there is a less onerous and restrictive method available 
which is equally effective to already employed in achieving the legitimate aim then 
this must be used. For example, prohibiting a respondent's presence within gang 
conflict hotspots where violence is reasonably foreseeable to occur as opposed to 
banning them from an entire town. Gang injunctions with have been sought to date 
have included 30 square miles of London^^; and another prohibited the respondent 
from his mother's home address.®^ If it could be established that a less restrictive 
prohibition would be as effective at preventing gang-related violence then it would be 
disproportionate. 

Maintaining proportionality in terms granted within an IGRV is essential in minimising 
legal challenge. If an individual term went beyond being merely preventative, it would 
be classed as a punishment and due to its punitive nature render the proceedings as 
criminal, rendering the application for that individual term unfair. However, this would 
not necessarily overturn the entire injunction but rather just those terms which the 
court felt had gone beyond being preventative into the realms of a punishment. 
Challenging individual terms will be useful if they are particularly onerous; however, it 
would more beneficial to challenge on aforementioned grounds of Article 6 or legal 
certainty issues as this would provide a greater opportunity to overturn an IGRV in its 
entirety. The mandatory consultation phase prior to a with-notice application will be 
fundamental to ensuring care is taken for a tailored approach to drafting terms of an 
injunction. Case law concerning ASBOs provides that they must be necessary to 
protect the public and that resulting terms must be precise and enforceable and 
directed toward conduct which it is necessary to protect the public from. Terms must 
not be vague or generic if they are to satisfy legal certainty as well as remaining 
proportionate to the need they are seeking to address. ^"^^^ The consultation phase of 
an application will be of high importance in ensuring this. Inter-agency discussion will 
ensure multiple perspectives of the individual's lifestyle and aim to prevent the bias 
from any one organisation providing for undue influence over the terms. 
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Individual prohibitive terms of an injunction 

Section 35 of the Act provides tine terms which may be included within an injunction. 
Most of these terms amount to an obvious engagement with fundamental rights. It is 
necessary to consider these terms individually and their potential infringements 
before considering the need for balance between achieving the objectives and a 
disproportionate restriction upon the civil liberties of an individual. 

Article 1 0 and using the internet to faciiitate or encourage vioience 

Article 10 of the ECHR provides that 'everyone has the right to freedom of 
expression' which includes the freedom to 'impart information and ideas without 
interference by public authority'. This freedom 'may be subject to ... restrictions 
[which] are prescribed by law and are necessary in a democratic society, in the 
interests of ... public safety [and] for the prevention of disorder or crime'. 

Section 35(2) provides that a term of an IGRV may 'have the effect of prohibiting the 
respondent from using the internet to facilitate or encourage violence.' One of the 
more creative uses of this term has been to have the effect of preventing individuals 
from publishing 'violent or aggressive music videos' onto internet websites such as 
YouTube, as granted as a term in the first IGRV.^^^'' This is a clear attempt by the 
authorities to differentiate between abstract lyrics and crudely veiled threats likely to 
provoke violence. At least one murder in the past decade has been attributed to 
being provoked by a music track.^^ The Metropolitan Police have been particularly 
receptive to a perceived causal link between music and violence. The highly 
criticised 'Form 696' which was used to regulate perceived high risk live music 
events, but was accused of being a legitimate way of discriminating against specific 
ethnicities and genres of music.^^ The Met's gang crime command, Trident, have 
also allegedly tried to disrupt one music artist perceived as being gang affiliated by 
trying to prevent record labels from signing him as well as cancelling an album tour.^° 

Gang use of social media has been prolific with an estimated 51% of London gangs 
using 'internet technology to perpetuate the image of the gang and affirm its 



Jim Reed, Teenage rapper banned from YouTube after gang Asbo' BBC News (London, 1 
September 201 1 ) http://www.bbc.co.Uk/newsbeat/1 471 7364 accessed 23 April 201 4. 

This individual also allegedly had to represent himself at court 'because none of the solicitors knew 
about the new injunctions and because of the cuts to legal aid' from an article by Mark Blunden, 
Benedict Moore-Bridger, Teenager served with gang Asbo 'is planning human rights appeal" London 
Evening Standard (London, 3 March 201 1 ) http://www.standard.co.uk/news/teenaqer-served-with- 
ganq-asbo-is-planninq-human-riqhts-appeal-6573497.html accessed 23 April 2014. 

Hugh Muir, 'Rapper who killed producer for 'disrespect' gets 30 years' The Guardian (London, 3 
November 2006) http://www.thequardian.com/uk/2006/nov/03/ukquns.musicnews accessed 23 April 
2014. 

^^Matthew Taylor, 'Calls grow to scrap 'potentially racist' Form 696 as music industry suffers' Tlie 
Guardian (London, 30 August 2009) http://www.thequardian.com/world/2009/auq/30/form-696-ehrc- 
discrimination-music accessed 23 April 2014. 

^" Sam Wolfson, 'Giggs: prison, police harassment, cancelled tours - When Will It Stop' Tlie Guardian 
(London, 5 October 2013) http://www.thequardian.com/music/2013/oct/05/qiqqs-when-will-it-stop 
accessed 23 April 2014. 



24 



existence'. Police have successfully used social media to build substantive 
intelligence profiles of gangs and prevent gang violence. 'At Scotland Yard, 
YouTube has become an incredibly valuable resource to allow specialists to piece 
together gang networks, monitor activity, and collect incriminating evidence. '^"^ If it is 
to be accepted that 'social media is the lingua franca of gang members'^^ and more 
importantly the "new playground" for battles between gangs^^ then the internet will 
be an important theatre for modern policing. However, it is not without difficulties. 

One of the videos adduced in evidence of the aforementioned IGRV application has 
over three-quarters of a million views on YouTube. ^'^ Despite its inherently violent 
content with references to knives and violence present throughout there is clearly a 
public interest in the individual's lyrics. The enforceability of the term also raises 
questions. With a practically infinite number of websites where an offence could be 
committed, it remains to be seen how individuals subject to such terms could be 
effectively monitored. Unless routine intelligence profiling would happen to coincide 
to such a degree as to provide information of potential breaches without the 
requirement for extra policing resources then doubts will remain. 

Music lyrics may also be a contentious area when attempting to prove a breach. 
While direct threats in a standardised English dialect will be obvious, the use of 
wordplay and ambiguous lexicon from an array of dialects with various definitions 
could provide a hurdle in satisfying a breach beyond all reasonable doubt. 
Furthermore, in allowing for such a term to be granted on an IGRV, an applicant 
must convince the court that it is necessary to prevent gang-related violence by or 
against the respondent. There is an inherent danger that an increase in the number 
of perceivably provocative videos or other media appearing online coinciding with an 
increase of gang violence would lead to the conclusion that the two variables were 
causative rather than merely correlative. In order for a prohibition to be considered 
necessary to prevent gang-related violence, there would have to be a causative or 
contributory effect of the content the applicant is seeking to prohibit. 
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The ECtHR looks beyond the words to the intention and likely outcome of allowing 
free expression in a given circumstance. It will examine a restriction in light of the 
case as a whole including the context of which the impugned statements were 
made.^^ The use of evocative language which appears to be inciting serious violence 
and specifically naming other individuals will allow for a proportionate restriction of 
Article 10.^^ Much of the music published by gangs on the internet appears to either 
be thinly veiled threats to rival gangs or merely serving the purpose of further 
perpetuating the reputation of the group as a violent street collective. There is no 
apparent constructive purpose. The production of grotesque lyrics, coupled with 
proof, albeit on the balance of probabilities, of previous gang violence will provide 
difficulties in defending such videos as merely abstract artistic form. The prohibition 
is proportionate as it only restricts expression on the internet which will facilitate or 
encourage violence. It does not restrict legitimate free expression and preventing 
violence of any nature is clearly in pursuit of a legitimate aim with regard to public 
safety, and crime and disorder. 

It would appear therefore that free expression which amounts to nothing more than 
rudimentary public relations of an inherently violent group will not be afforded the 
freedom of speech which is necessary to further a democratic society. 'Democracy 
thrives on freedom of expression' and freedom shall be 'applicable not only to ... 
ideas that are ... inoffensive, but also to those that offend, shock or disturb the State 
or any sector of the population'. Therefore, speech which fits in the above 
category would appear to be the outer limits of the freedom which article 10 affords. 
Free expression which encourages or incites violence can be lawfully restricted in 
the pursuit of several legitimate aims. Such restrictions will be necessary in a 
democratic society. 
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Article 1 1 and being in a particular place 

Article 1 1 provides tliat 'everyone has tlie riglit to freedom of peaceful assembly and 
to freedom of association with others'. Section 35(2)(a) and (b) of the Act provide 
than an IGRV can prohibit a respondent associating with a named person or in a 
particular place in order to prevent gang-related violence. Article 11 is often 
challenged in relation to the right being restricted during a political protest. It is 
important to differentiate this form of restriction from other article 1 1 engagements. 
The ECtHR will protect the right in a similar vein to article 10 where the freedom of 
assembly or association is being used as a means of exercising freedom of 
expression. 

It is 'unlawful for a public authority to act in a way which is incompatible with a 
convention right'. In assessing the lawfulness of a restriction of a convention right, 
the courts will look toward a test of proportionality. This requires that a public 
authority must satisfy a court that the restriction is 'appropriate and necessary to 
achieve a legitimate aim, strikes a proper balance and avoids imposing excessive 
burdens'. It is 'implicit in the concept of proportionality' that 'not merely must the 
impairment of the individual's rights be no more than necessary for the attainment of 
the public policy objective sought, but also that it must not impose an excessive 
burden on the individual concerned. '^°'' A balance must be sought between the 
competing rights at hand. The competing rights with regard to an IGRV will often be 
the qualified rights of a respondent and the more general rights of the wider 
community. This requires 'a careful assessment of the severity and consequences of 
the interference. '^°^ 

If a restriction is challenged on the grounds of proportionality then the court may 
require the public authority to adduce evidence that there was no less restrictive 
authority available. While 'in some cases it will be possible for a court to reach a 
conclusion on an issue of proportionality on the basis of commonsense'^^'', decisions 
involving technical or complex information may require expert evidence to be 
adduced. This could likely be a foreseeable consequence of challenging 
proportionality of a prohibition from a prescribed area. A test of proportionality could 
require a court to examine the 'relevant weight accorded to [each of the competing] 
interests and considerations'.^"® An objective standard for assessing the severity of 
individual gangs is used in several police forces. This could be used as an 
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indicator as to the severity of the impact on the rights of others by the gang. Such a 
figure would be a useful starting point in giving perspective of the balancing between 
competing rights. However, the score itself provides no information as to the 
geographical operations of the gang. 

Crime mapping is a growing tool in England and Wales but has been utilised for a 
significant period of time in the US. One highlighted method of crime mapping has 
been in 'enforcing civil gang injunctions'.^ ^° In using locality data of offences believed 
to have been gang-related, mapping the home addresses of known gang members 
and locations where they had been previously seen or stopped, the local police 
department for Lincoln Park, Chicago were able to produce a highly accurate and 
relevant area of operations for each gang and subsequently obtain prohibitive terms 
from obvious points of tension where gang boundaries overlapped or were adjoining, 
as well as from rival gangs territories. This strategy provided 'a crime rate reduction 
of 29.3 to 18.1' per 1000 inhabitants of the affected areas. This strategy was also 
employed with practical considerations such as engaging with local residents and 
shop owners to better understand the effect of gangs in incidents where the police 
were not requested. Furthermore, providing all policing units operational in the 
relevant area with a folder containing pictures of gang members subject to 
injunctions and what the subsequent terms of that injunction were. Recent research 
suggests that 'territory-focused responses are based on outdated and/or 
stereotypical assumptions of gang memberships'. 

Replicating such a strategy would be practicable for most police services. The Met's 
current crime reporting system^ allows for reports to be flagged""^ with a gang- 
related marker^ allowing for such offences to be easily found amongst the many 
daily recorded crimes. Furthermore, policing intelligence databases containing 
locations of 'stop and accounts' and 'stop and searches' will provide for an accurate 
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profile of associates of an individual and where they regularly frequent. Utilising such 
a strategy will not only likely be effective but also ensure that areas which an 
individual are banned from are necessary at preventing gang-related violence and in 
turn remain proportionate. It Is a far cry from the terms of the first Injunction to result 
in imprisonment which prohibited a 19 year old male from entering the London 
borough of Haringey and various other areas which totalled over 30 square miles of 
the capital. It is difficult to comprehend how it could be necessary to prohibit an 
individual from every road in a London borough. A potentially unforeseen 
consequence of this particular injunction is that to travel into central London by way 
of tube or rail services from the London borough of Enfield would require travelling 
south through Haringey, severely limiting travel options and, in turn, education and 
employment prospects. This would be an adverse effect with regard to trying to 
break down gang culture on an individual basis and encourage a constructive 
lifestyle. 

Such sweeping terms provide grounds for challenge and should be used with 
caution. The concerns of Liberty as aforementioned, that heavily restricting an 
individual's rights based upon a justification of some perceived benefit to the wider 
community could provide difficulty In maintaining proportionality as the affected wider 
community is somewhat of an unknown and open to interpretation. Restrictions will 
be held to be disproportionate when there was a practically viable and less onerous 
option available, even when faced with a real and imminent threat to a breach of the 
peace. Due to the nature of the issue being address with the IGRV, it is 
reasonable that the threshold for when it is considered proportionate to prohibit an 
individual from a specified area will be less than for addressing an Issue where harm 
reduction Is not a key objective, such as an ASBO. While the judicial process for 
testing proportionality of a similar term in both measures will follow the same path, 
the context of the severity of the issue of gang-related violence should be at the 
forefront of consideration. However, severity should always remain subjective to the 
individual and the intelligence of the gang or gangs that they are affiliated to, giving 
consideration to things such as access to weapons and firearms, willingness to use 
them and previous convictions or suspected offences. The label of 'gang' should not 
be used to create an objective standard where ideological baggage of gangs in 
general can be used to attempt justify draconian restriction upon civil liberties. 

Ensuring proportionality of the above terms will rely upon intelligence sourced at a 
local level from operational police officers and the community itself. A well- 
considered and evidence-based approach to the drafting of terms for an IGRV will be 
beneficial in the long-term. If an area beyond what is necessary is granted, then the 
likelihood of that person breaching the injunction and being imprisoned will be 
increased significantly. Custodial sentencing should be a last resort In order to 
uphold the principle that the measures are seeking to prevent violence through the 
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use of focused deterrence rather than to incapacitate. Understanding the gang issue 
at a local level will be essential in achieving effectiveness and also limiting challenge. 
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Conclusions 



The injunction to prevent-gang related violence is unlikely to solve the problem in its 
entirety. The underlying causes for such violence are far beyond the parameters of 
this text and the IGRV does not seek to address them. Instead it seeks to provide 
immediate relief to communities plagued by gang-related violence by targeting those 
believed to be responsible. It is a specialist tool to add to the toolkit of policing 
measures available to those tasked with preventing gang violence. DCS Moore 
believes that the measures encourage smarter policing as prevention is better than 
cure. Rather than pursuing a criminal prosecution which has no realistic prospect of 
conviction, a gang-injunction provides a pathway for police intelligence and the 
sanitised accounts of vulnerable witnesses to be put before a court and prevent the 
next incident of violence by deterring known offenders. When used against the right 
individuals they could foreseeably be a worthwhile deterrent. The injunctions 
encompass the three key factors of crime control in certainty, severity and celerity; 
particularly the latter when considering that a respondent is to be put before a court 
within 24 hours having been arrested. Ultimately the measure has the potential to be 
an effective tool and is a clear effort of attempting to redress the unbalance of a 
social problem which has been notoriously difficult to control using the criminal law 
system. 

While the above analysis is positive from a law enforcement perspective, it is 
essential that safeguards exist whereby a person wrongly accused of being a violent 
member of a gang Is able to defend themselves during the application process. It is 
also essential that we are relatively sure that the accused person has performed the 
behaviour alleged and it likely to do so in the future. The current regime of a lowered 
standard of proof and allowing police intelligence and sanitised witness statements 
to be admissible does not afford these guarantees. It is legislative overkill to allow 
both in order to balance the odds back in favour of the authorities. At present, a 
person could be guilty of being considered a gang member by mere association with 
persons who fit within the Section 34(2) definition. Currently the qualifications to 
rights engaged by the IGRV are interpreted fairly widely. 

While some hard legal paternalism may make the measures somewhat positive, 
such as making it an obligation to attend employability sessions or gang intervention 
schemes; they are not necessarily beneficial to a respondent over the criminal law. 
While there is some merit to the argument that the measures provide an intervention 
without criminalising the futures of particularly young people, It falls short when 
considered In light of the fact that a person can become subject to an IGRV and be 
imprisoned in a far shorter time period than would be realistic through the criminal 
law courts. The measures must not become a fast-track to prison for persons who 
have not been afforded a fair opportunity at defending themselves due to the civil 
classification attached to the application stage. Furthermore, the residual effects of 
having an IGRV imposed against an individual are far longer lasting than the 
duration of the injunction itself. Individuals previously subject to such injunctions are 
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still stigmatised by articles on the internet despite now being free from the prohibitive 
terms. The stigma of being referred to as a member of a gang is a very real problem 
and such publicity could limit opportunities for employment, effectively entrenching 
the Individual in the lifestyle which the measures are seeking to prevent. There is a 
clear case for challenging the classification of the measures as being criminal 
proceedings, rather than the labelled civil nature. The IGRV is clearly addressing 
what is considered criminal behaviour which already has similar legislated offences. 
It provides the dilemma of a respondent in choosing to abide by seemingly draconian 
restrictions upon their civil liberties or face the realistic prospect of imprisonment. A 
'choice' of this nature does not seem beneficial over a criminal conviction. The 
relatively short maximum duration of an IGRV of two years when compared to the 
five years of an ASBO will probably render it less likely to legal challenge as a 
respondent may be inclined to abide to the terms of the injunction and seek to have 
the terms varied or discharged at a requested or annual review hearing. It is quite 
foreseeable that legal proceedings to the ECtHR will last far longer than two years. 

A case for reform? 

The key issue in prosecuting gang violence is undoubtedly in convincing witnesses 
to go before a court. It is no coincidence that the Metropolitan Police's Trident Gang 
Crime Command is the service's most prolific user of the witness protection 
programme. Allowing evidence of police intelligence or anonymous witness 
accounts may be necessary but it is a double edged sword for a respondent when 
mixed in concoction with a lowered standard of proof. Clearly allowing these types of 
evidence is necessary in restoring balance. However, there appears to be no 
justification for a lowering of a standard of the proof to a point where a court is willing 
to greatly restrict the freedoms of an individual on the balance of probabilities. This is 
an ineffective safeguard. The standard of proof during the application stage should 
be raised to the criminal standard if adducing hearsay evidence is necessary. 
Furthermore, it should have to be proved on at least three occasions that the 
respondent intended to be engaged in gang-related violence within the statutory 
definition.^ This presents the quite foreseeable set of circumstances where an 
individual has been involved in gang-related violence as a matter of self-defence 
having been assaulted by other gang members for being in the presence of gang 
members. This will limit the potential for being guilty by way of association and allow 
for a safer application of the IGRV with regard to the necessity to prevent or protect 
the respondent from being involved in gang-related violence. 

While it is a logical approach to target harm-reduction, the label of 'gang' is largely 
unhelpful. As DCS Moore mentioned on several occasions, in his experience many 
of the groups he investigated denied being gangs and stated that their names were 
provided by the media. The definition should focus around groups of individuals 
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known to inflict Inarm. The label of gang also inspires 'ideological baggage' from the 
misinformed portrayal of gangs. Many of these stereotypes are not an accurate 
reflection of 'gangs'. The statutory guidance should also be revised in order to meet 
concerns which were expressed during scrutiny of the Bill. There should be an 
express list of groups of a specified nature to which the measures are not to be used 
against. The definition was one of the areas which the government proposed to 
reconsider during its 2014 review on the use of the measures; believing it 'should be 
changed to reflect the evolving nature of street gang activity across the country and 
ensure that gang injunctions can be used to target the right individuals.' 

A revision to the definition would be helpful in practical application. The identity 
element has the potential to be an issue where it is not self-proclaimed but rather 
labelled by a third party such as the media. Furthermore, an issue arising from the 
media during the peak of teenage murders in London in 2007-08 was the 
mislabelling of small groups of individuals who committed violent robberies as 
'gangs'. To prevent the measures being used against such individuals, a test in 
which it must be shown that the three persons who committed the alleged violence 
within the statutory definition are affiliated to a larger group of individuals of six or 
more. This would prevent the misuse of the measures against smaller groups, 
contrary to parliamentary intention and allow them to be focused on larger groups 
who blight and limit the rights of wider communities. In order to uphold the 
preventative nature with regard to proposed terms of an injunction and therefore not 
stray into the realms of punitive criminal sanctions; it should be for an applicant to 
show why each element of a term is necessary and proportionate. Rather than 
sweeping terms such as prohibiting someone from an entire London borough; 
specific hot-spots for gang violence problems should be sought instead. It is difficult 
to envisage a scenario where it is necessary and proportionate to ban an individual 
from every street and building in a whole borough of London. There should be an 
express proportionality requirement and test within the guidance as not all applicants 
will necessarily be well versed in ECtHR case law. 

Failure to address the issues highlighted in this text could see injunctions routinely 
challenged and their credibility as a swift and effective tool to provide immediate 
relief damaged. The injunction to prevent gang-related violence is not the be all and 
end all to gang problems; but if used against the appropriate individuals in a 
proportionate and necessary manner then the measure could quite foreseeably be 
an effective law enforcement tool in quelling gang violence and allowing police 
officers to actively patrol known hotspots and incapacitate known members of gangs 
before violence can occur. They are clearly necessary in a wide range of 
circumstance and go some way to redressing the balance of effectively dealing with 
gang-related violence. However, there is a clear lack of safeguards in ensuring that 
people are not guilty by association or assumption and that the innocent can defend 
their case at court. If these are addressed, then the much specialised tool of quasi- 
criminal social control will meet their purpose of adopting a more efficient method of 
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policing gang crime in not only holding persons account for their previous actions; 
but actively seeking to prevent the next episode of violence. Failure to do so could 
see individuals vilified and imprisoned for keeping bad company or growing up on 
the wrong estate. 
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